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MUR 6276 (Weiser, et al.) : 2
First General Counsel's Report !
|
RELEVANT STATUTES i 2US.C. § 437g(a)(1)
AND REGULATIONS: F 2US.C. § 441a(a)
} 2US.C. § 441a(f)
; 2USC. §41f
; 11 CF.R § 110.1(h)
: 11CFR.§110.6

11CFR.§ 1114
INTERNAL REPORTS CHECKE}_): Disclosure Reports
FEDERAL AGENCIES CHECKEb: None

L INTRODUCTION E

The complaint in this matteé‘ alleges that the Michigan Republican State Committee
(“Michigan Republican Party” or "?VIRP"), its Chairman, Ron Weiser, the Republican National
Commiittee (“RNC"), its Chairmani' Michae] Steele, fm"mer RNC Chief of Staff Ken McKay, and
17 individual donors (collectively ‘Eprondents”) knowingly and willfuily evaded individual
contribution limits, which resulted in excessive contributions to the MRP in violation of the
Federal Election Campaign Act of 1971, as amended (“the Act”). According to the complaint,
the excessive contributions resulte(! when Michigan-based donors who made direct contributions
to the MRP subsequently made di . t contributions collectively totaling $465,000 to the RNC in
December 2009 that were earmar .' for the MRP. The complaint alleges that the RNC, in turn,
transferred those earrnarked funds I the MRP in Jaauary und February 2010,

As discussed in further det il kelow, the allegations are n;>t supportsd by available
information, and are rebutted by sp%‘ciﬁc swarn denials submitted by the Respandents.
Therefore, we recommend tl;at the élommission find no reason to believe that the Respondents
violated the Act by making or acoef';ting excessive contributions in violation of 2 U.S.C.

§ 441a(a)(1) or 441a(f).
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First General Counsel’s Report i

|
Il FACTUAL AND LEGALANALYSIS

A. Factual Summary l.

The complaint alleges that %r-omributions made to the RNC by some of the MRP’s donors
in late 2009 were made as part of ai'[ scheme to knowingly and willfully evade the contribution
limits of the Act. The ;-,omplaim cﬂltes to a news article from The Daily Caller internet news site
(“Daily Caller article™) and to the ?NC's disclosure reports filed with the Conmission in

support of the nllegations.

The Daily Caller article de%cnbes a scheme in which the RNC and the MRP agreed that
if the state party conld raise halfa xrhillinn dollars for the RNC “to increase the RNC’s 2009
fundraising numbers,” then the C would “give the money back” to the MRP in the next
calendar year.! The article quotes :én unnamed “former RNC official” who explained that, “[i]t
was a known secret that a deal had been struck on the topic,” that it would benefit the MRP by
“getting guaranteed money,” and beeﬁt the RNC by helping it reach fundraising goals, and
allow donors “to give more money'to the Michigan state party than. the federal limit of 10k.”

The complaint alleges that Michae :Steele. Chairman of the RNC, and Ken McKay, RNC Chief

of Staff, were “behind the deal witl:i Michigan party chair Ron Weiser.” Complaint at 2.

Tire camplaint also cites to ithw RNC's diuclomire reports filod with the Conenission,
which show that seventeen Michig,%n donors omntritnited the maximum allowed to the RNC
totaling $456,000, on Deceriber 23, and Dncember 31, 2009. Complaint at 2. Disclosure reports

also showed that the RNC made api)roximate!y $500,000 in disbursements to the MRP in

. : .
< MR

!
' She Al Pappas, Former RNC official:; ! Steele struck a deal with Mighigan GOP Ya incraase fuxdraising
numbers pas.ribly to circumvent fedeml ising lmuls April 7, 2010 M&Ml@m&

federui-ﬁmdm-llmns (last visited §gme_|_nbe; 10, 2010).

|
|
|
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January and February 2010. Id. A;Fcording to disclosure reports, five of the individual donors
had contributed the maximum to the MRP in 2009.

The Daily Caller article indicates that Weiser, through a spokeswoman, denied any sort
of deal stating that, “Michigan don;ors have a long history of contributing to the RNC and the
RNC has a long history of suppom%ng Michigan GOP efforts.” However, the article noted that an
MRP representative stamed that shef'was not aware of any spectfic December fundraising events
to explain the lnrge tlanatians, indii;;ating ondy that many large donom make aontribation
deeisions at tho end of tise yoar. Tl:m asiicle also mates that none of Michigan’s senatars are up
far election in 2010, that the state’% primaries are held later than cther states, yet Michigan
received the most money from the &{NC of all the states in January and February 2010. In

response, an MRP representative apparently explained to the Daily Caller that the Michigan'

GOP began its victory program “eef_rlier than any other state in the country.” Complaint

Attachment (Daily Caller Article).|

All of the respondents deny:r: violations of the Act. The MRP, Ron Weiser, Ken McKay,
and fourteen (14) of the individual :sontﬁbutors submitted a joint response to the complainf

(“MRP Response®) that included lsl sworn affidavits.? The response challenges the sufficiency

)
of the eomplaint because it was bnq’a‘sd en informution from a prass article quoting an imonynrous

source and damies that thers was any scheme to evade the $10,000 annunl limit tc the MRP.
MRP Response at 2, Weiser Affidavit at § 3, and McKay Affidavit at § 3. The response explains
that Chairman Weiser solicited con&ributions for the RNC from nine of the named respondents

Bh
;

2 The fourtmen enstributnrs inchuled in te MRP Respanse sre the foltowing: 1) Gaylen Byker, 2) Thamas Celeani,
3) Vicki Celani, 4) Michael Ferrantino, 5)Kellic Ferrantino, 6) Michael Jandemoa, 7) Susan Jandernoa, 8) John

Kennedy, 9) Nancy Kennedy, 10) Robert Lynas, 11) Joyce Lynas, 12) William Parfet, 13) William Young, and 14)
Vivienne Young.
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and that Robert Schostak, the MRP’s Finance Chairman, solicited one additional contribution. -
The MRP Response acknowledges ffhat certain Michigan-based donors made contributions to the
RNC and that the RNC transferred 1-:'und to the MRP in January and February 2010, but it asserts
that the complaint distorts the conlribution and transfer history in an effort to demonstrate a link
between the contributions and transfers MRP Response at 3-4. It points out that, in addition to
the $456,000 in comtributions identfﬁed in the complaint, nirre other Michigan residents made
mezimum contributions of $30,400;cach to the RNC, totaling $273,000, from November 18
throngh Decemher 23, 2009. /d. Ti:'te response also states that the complainant ignored seven
transfers from the RNC to the MRPrthat were completed between June 2009 and May 2010,
totaling $256,967.72. MRP Responise at 5-6.

In response to the complaim:hit’s questioning of contributions made by donors who had

never previously contributed to the :RNC and by others who had never previously contributed the

annual maximum, the MRP points out that 13 of the 17 named respondents had contributed to -
the RNC in the past, and 11 had pref"viously contributed the maximum annual amount. MRP
Response 3. The MRP also no.tes that only a small number of the 17 individual contributors
narned in the complaint had contribfuted the maximuzn $10,000 anitual amount to the MRP in
2009.3 /i @ 2. The Committee atg;ms that “it is simply nat the case that a history of lawful
contributiioss, or a histary of nat milung contritrutione, c:an praperly be viewed au evidenoe of an

‘illegal scheme’ in an enforcement hmer.” Id at3.

* While the MRP's disclosure reports indicate that only five of the 17 individual respondents had contributed the
annual maximum to the MRP in 2009, also show that another eight of the 17 respondents contributed $9,000
to the MRP in 2009 and that most of those respondents also contributed the maximum to the MRP’s Levin account.
Four of the 17 respondents did not contriblite to the MRP at all in 2009,

i'
|
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Weiser’s and McKay’s afﬁéavits each “unequivocally state” that there was never an
illegal scheme to evade the $ l0,00é) annual limit to the MRP. Weiser and McKay Aff, at § 3.
They explain that they were “unaw:?':re of any conversations between the Individual Respondents
and the RNC prior to the time that Tthe contributions in question were made” during which the
intended purpose of the conu'ibutio:;'ls would have been discussed. Weiser and McKay AfF. at §
4. Weiser also denies that he ever %‘sugg&st[ed] that the RNC would re-direct their contributions
from the RNC to the MRP.” Weisir AfT, at § 5. In his affidavit, McKay describies a December
2009 disaussion with Wetser durinig which they discussed fondraising far the RNC bat he avers
that he “did not discuss or otherwiée propose ar cansider any program in which Chairman .
Weiser would raise funds for the RENC that would then be transferred dollar-for-dollar to the
MRP.” McKay Aff. at ] 5. |

The sworn affidavits providied by the individual contributors are virtually identical to
each other.® The donors indicate thfat their contributions to the RNC were -voluntary, that their
contributions were *“not earmarked iin any way and [were] made with no conditions or
contingencies; there were absolutel%r no strings attached to [the] contribution,” that they did not
retain control over their contrlbutio}xs once they made them, were “never told with anry
specificity how the Republican Nal'éionai Comrttittor would use my contribution,” and that prior
to making their cantribations they tiiever spoke with anyone firam the RNC about their
contributians. See Affidavits At!ac%wd ta MRP Response. Some ef the donors indicated that
they had been solicited by Weiser dfndlor Schostak, but their affidavits did not provide any

details of those discussions.
* The affidavit of Thomas Celani differs slightly from the others in that it explains that because his business

activities prevented him from donating in Michigan elections, he made his contribution to the RNC with the
conifitiun that “no fimds would come backito Michigan.” Celani Aff. at{ 4.

. . .
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Separate responses submitt;d by the remaining three individual conu'ii:utors, Albert a.nd
Paula Berriz and Robert Thompsori, also state that their contributions were voluntary, made
without conditions, that they did n::;t know how the RNC wc->uld use their contributions, and that
other than Weiser's solicitation, they had no discussions about the contributions with anyone
else. See Berriz Affidavits and Th(}mpson Response and Affidavit. Thompson’s response also
challenges the sufficiency of the ctémplaint. Thompson Response at 1-2; see fh. 5 infra.

The reajrmsze submmiited on ?Pm‘xalf of the RNC and Chnirman Mithnel Stecle imsluded
sworn affidavits from Steele, Limhiey Drath, Directar of the RNC’s mgjor donor pmgram, and
Allyson Schmeiser, Deputy Dimctépr of the major donor program. In their response, Steele and
the RNC request dismissal of the d:')mplaint for the failure to state a violation and failure to
provide specific facts as evidence drf the alleged scheme, and on the grounds that the independent
transactions at issue (i.e., the indivf;dual contributions to the RNC and the RNC's transfers to the
MRP) were permissible on their faée See RNC Response at 1-2. These respondents also argue
that there is no evidence in support:‘of a violation under an earmarking theory or as a contribution
in the name of aother. Id. at 2-3. :‘-I'he RNC response challenges the complainant’s implication
that contributions from tirst-time d:owrs are suspicious, noting that the RNC had 364,890 first-
time oomtributors in 2009. The RNF: Resporse also notes that the consplaint ignores 1,397 total
cantnibutiens from Michigan mmd 5i,396 cantributions fiom acraes the aonntry made to the RNC
during the time period that is the fotus of the complaint. RNC Response at 3.

In his affidavit, Steele denieés knowledge of an illegal scheme to evade the $10,000
annual individual limit to the federg] account of the MRP, that any RNC employees discussed

t
the purpose of a contribution with gny contributors named in the complaint, or that any MRP
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representative ever told contributor’ that their contributions would be redirected to the MRP.
Steele Aff. at 1] 3-6. Steele also séeciﬁcally states that he never had any discussions with any of
the contributors named in the complaint regarding the pufpose of their contributions. Id. at § 2.
However, he does not indicate wh;ther RNC and MRP representatives ever discussed how the
contributions at issue would be used

Drath’s and Schmeiser’s afﬁdavits were substantially similar. They explain that in their
positions with the RNC they revie\éfed and processed coatribution checks from the RNC’s major
donors and as & result, they miewiéd the eontribntions at issue. Drath and Schmeiser Affidavits
at 1Y 1-4. They each indicate that q;)one of the contribution checks at issue was earmarked or
designated for any purpose, includ{ng for the MRP. Drath and Schmeiser Aff. at 5. They also
state that they never spoke to any df the contributors named in the complaint prior to their
contributions, never discussed the éurpose for which the contributions would be used and had no
knowledge regarding the comributd:’rs’ expectations or of any discussions between the
contributors and MRP representati?tes. Drath and Schmeiser Aff. at {{ 6-7.

B. Analysis .

Under the Act, an individulil is permiitted to contribute $10,000 per calendar year to a
state political party and $30,400 to:!a national political party committee. See
2 US.C. § 4412(a)(1)(B) and (D); .gee ulso Price Index Increases for Contribution and
Expenditure Limitations and Lobb)iiaf Bundling Disclosure Threshold, 74 Fed. Reg. 7435, 7437
(February 17, 2009). In addition, q"le Act permits unlimited transfers between a national party
committee and a state political partir cortmittee. 2 U.S.C. § 441a(a)4). Noththstandmg the
fact that the individuals’ direct con#:butmns to the MRP and the RNC complied with the limits

of 2 U.S.C. § 441a(a)(1)(B) and (Db on their face, the complamt alleges that the RNC

-

'r
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subsequently transferred the funds ’it received from the 17 contributors to the MRP pursuant to a
prior arrangement, resulting in exci.éssive contributions to the MRP by those individuals.’
Complainants appear to argue that ‘the contributions made by the individual contributors to the
RNC were earmarked to go back tq the MRP, and should therefore, be aggregated with their
direct contributions to the MRP. H;owever, this argument is not 'supported by the relevant
provisions of the Act or their corre?&ponding regulations.

1. srked Contri |_ an tion

If individual donars eamark their contributions at make conﬁ'ibutions with the
knowledge that they would be useql to henefit a particular eandidate, their contributions may be
excessive to the extent that they h | already contributed the maximum to that candidate. ¢

Pursuant to the Act, an earmarked ci‘:ontribution (i.e., one with a designation, instruction, or

encumbrance, whether direct or indirect, express or implied, oral or written, which results in all

‘or any part of a contribution or explz'.nditure being made to, or expended on behalf of, a clearly

{
5 Some of the Respondents also question} the sufficiency of the complaint, arguing that the complaint is
speculative, based on an anonymous s zuther than on personal knowledge, and fails to ceitain a clear recitation
of the facts giving rise to a violation. See MRP Response at 1-2, RNC Response at 1-2 and Thompson Response at
1-2. However, the complaint filed in this fnatter complied with the Commission’s statutory and regulatory
requirements for legal sufficiency. 2 U.S.C. § 437g(a)(1); 11 C.F.R. § 111.4(b). The complaint was signed, sworn,
identifies the complainant and the sources,of his information in support of the allegations (i.e., a press report and
Commission disclosure reports), and provides a recitation of Tacts that may give rise to a violation of the Act. Tue
fact that the complaim relfes partly on a piess article quoting an unonymous source dows not in and of itself render
the complaint insufficient on its fice. Ser; e.g., MUR 6023 (McCain/Loefer Group). The Cexmmnivsion has the
opponunity to weigh B informatien i in the press nrficle against other available infornmttion when it
considorg fire renomovidysicss in the Fimk Genoral Canneel’s Ropamt.

|
¢ Commisston regulatirns permit an individnal to cantribyte to a cendidate or his ar her authoriaed committee with
respect to a particular election and alse. ibute to a political committee, which has supported, or anticipates
supporting, the same candidate in the same clection without aggregation, as long as (1) the political committee is not
the candidane"s principal canspaign or other mithorized political committes or a slugle candidate
commites; (2) the contributor does tve with the knowledge that a substantial portion will be contributed to, or
expended on behalf of, that candidate for the same election; and (3) the contributor does not retain control over the
funds. See 11 C.F.R. § 110.1(i)(1)-(3). fire idURs 6221 (Transfucd PAC), 5248 (Fohn Bhariugg’s Friomis); 5732
(Mt Bown oz U.S. Smimie), il 5819 #g Fedsral PAC) {altfiuunt: domora might reasonably inferthar thodr
contributimas wrssld be usad to bermfit a hirticular aandidate, such informating was insafficient for finding reasan to
betievp ta 11 C.F.R. § 110.1(h) bad violaind). See nfoo MUR. 5881 (Citinats Club for Grawth) (1joating
cleizn that eontributers had actual knowledge based on text nf soliciitons).

|
|
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identified candidate or a candidate’s authorized committee), 11 C.F.R. § 110.6(b), counts against
the contributor’s contribution limit for the recipient candidate. See 2 U.S.C. § 441a(a)(8),
11 CF.R. § 110.6(a).’

However, unlike contributit%ns earmarked to benefit particular candidates, the Act does
not mandate aggregation of an indivllidual’s direct contributions to unauthorized committees with
contributions earmarked to the sam%: committees. See Explanation and Justifications for
Affiliated Conimittaes, Transfens, Pi)'ﬂiibited Contribtitions, Annual Contribution Limitations
and Earrsarked Contributions, 54 lé‘.ed. Reg. 34098, 34106 (August 17, 1989). In adopting a
revised earmarking regulation, the ‘pommission explicitly chose not to extend the regulation to
“include contributions earmarked t¢ ather types of political committees” and concluded that
earmarked contributions to an unalfithorized committee would not count against the original
contributors" limits for the commitiee. 54 Fed. Reg, st 34105. The RNC and MRP are not
authorized committees because they have not been authorized in writing by a candidate to solicit
or receive contributions or make cd:ntributions on behalf of such candidate. See 2 U.S.C.

§ 431(6), 11 C.F.R. § 100.5(f)(2). éecause the respondent committees are not authorized
committees, section 441a(a)(8) andi its corresponding regulations do not apply. Therefore, even

if the contributions to the RNC werlp earmarked for the MRP, the amounts would not be

7 In the past, the Commission has determined that contributions were earmarked where there was clear

documentary evidence demonsmtmg a designation or instruction by the donor, but has rejected earmarking based  «rsy.
on circumstantial evidence Where they lacked a clear designation or instruction. See MURs 4831/ 5274 (Nixon) e
(finding contributions were earmarked where checks contained express designations on memo lines). Without a

clear designation, the Commission may ﬁt whether a contributor had “actual knowledge” of the committee’s

plans to use his or her contribution to contribute to or expend funds on behalf of the candidate in order to determine
whether the cantriburion asomis ageinst thk Eimit firr the recipient candidae. See 11 C.F.R. § 110.1(h)(F)-(3).

— e e it e 8 5 % boneme &
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aggregated to the contributions the-same individuals made directly to the MRP. As a result, none
of the 17 individuals made excessi\.:ye contributions to the MRP.

2. Transmittsl and Reporting Requirements

Conduits forwarding earma;ked contributions to unauthorized committees must “comply
with the time limits for forwarding;the contributions as prescribed by 11 C.F.R, § 102.8,” and the
unauthorized committee receiving éhe earmarked contributions is “required to report the amount
reeeived as a centribution from: theé.original contributors pursumnt to 11 C.F.R. § 104.3(a)(4).”
54 Fed. Reg. at 34105 (citirig Advi%eory Opinions 1983-18 and 1981-57). Therefore, if the
contributions at issae had been ea.n!harked, the RNC would have been required to comply with
the time limits for fo.rwarding conuflibutions and reporting the amount received as contributions
from the original contributors.

Respondents have sufﬁcimﬂy rebutted the allegation that the contributions at issue were

earmarked. All of the individual respondents, in sworn affidavits, deny that they earmarked their

contributions to the MRP or that théy had any knowledge how the RNC planned to use the oo
i : "
contributions. See supra at 6-7. Further, two RNC representatives who examined every major

donor’s check have averred that no E_such designations were included on the checks or

accompanying documentation. /d. at 8; 11 C.F.R. § 110.6(b). Thers is no information to

contradict the Respondents’ specifip denials that they had any knowledge that their contributions

prite,
-

m— - rmesen s ogsem
-

N = e amae—e ——
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would be used for the MRP. 11 C.lé‘.R. § 110.1(h).® Accordingly, the requirements for
forwarding earmarked contributions and reporting the contributions are not applicable.
11 C.F.R. §§ 102.8 and 104.3(a)(4).

3. Conclusion

We recommend that the Commission find no reason to believe that Ron Weiser; the
Michigan Republican State Commi;tee and Carl Meyers, in his official capacity as treasurer; Ken
McKay; Michael Stegle; and:the Rufpublican National Committee and Randall Pullen, fu his
official eapacity at treanurer, uiolat'gd 2 U.S.C. § 441a(f); nnd find no reasan to believe that
Albert Berriz; Paula Berriz; Gay]en?Bykcr; Thomas Celani; Vicki Celani; Michael Ferrantino;
Kellie Ferrantino; Michael Jandemd:m; Susan Jandernoa; John Kennedy; Nancy Kennedy; Robert
Lynas; Joyce Lynas; William Parfeg; Robert Thompson; William Young; and Vivienne Young
violated 2 U.S.C. § 441a(a)(1).

¥ As with the alleged violation of the Act based on an earmarking theory, there is also no information to
demonstrate the requisite knowledge necesgary for a violation of 2 U.S.C. § 441f. The RNC’s and MRP’s denials
of a scheme to cvade contribution limits lower the possibility that they “knowingly” assisted in making
contributions in the name of another, as required for a 441f violation. 11 C.F.R. § 110.4(b)(1)(iii).~¥he RNC notes
that a finding as to section 441f “would require evidence that the contributors knew their contributitins to the RNC
would be sent to the MRP” because the CT\mission's regulation requires that a person “knowingly permit his or
her name w be used w offect thut canwribugion™ In tm retee o uxnothur. Skx RMC Revponse ai 3; 1t C.F.KR.

§ 110.4¢h)(1Xii). However, kecause of theie awnrn deninls them is no information to suppart the ullegatians that the
ingividuat donors in this meitar activaly participated in such a asheme to cvada conttribution limits by allowing tite
RNC 1o make contributions on thair behaif.

;
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IO.. RECOMMENDATIONS .

1. Find no reason to believe that Ron Weiser; the Michigan Republican State Committee
and Qarl Meyexs, in his uffieial eapacity as tremsurer; iLen McKay; Michael Steele;
and the Republican National Committee and Randall Pullen, in his official capacity a5
treasurer violated 2 U.S.C. § 441a(f).

2. Find no reason to believe that Albert Berriz; Paula Berriz; Gaylen Byker; Thomas
Celani; Vicki Celani; Mgchael Ferrantino; Kellie Ferrantino; Michael Jandernoa;
Susan Jandernoa; John Kennedy; Nancy Kennedy; Robert Lynas; Joyce Lynas;
William Parfet; Robert Thompson; William Young; and Vivienne Young violated
2U.S.C. § 441a(a)(1).

3. Approve the attached Factual and Legal Analysis.

4. Approve the appropriatqi' letters.

5. Close the file.
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